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RIDGELY , Justice:



Plaintiff-Appellant Dennis Reid appeals from the u@oof Chancery’'s
dismissal of his complaint against Defendant-Apgesl on grounds that it was
barred by the applicable statute of limitations dnydlaches. Reid makes two
arguments on appeal. First, he contends that laisncis preserved by the
Delaware Savings Statute.Second, he contends that his claim is not babged
laches. We find that Reid’s claim is preservedthy Delaware Savings Statute
and that the Court of Chancery erred in dismisiilegcomplaint. Accordingly, we
reverse.

|. Facts and Procedural History

This matter arises out of a joint venture betweenS.URussian
Telecommunications LLC (“USRT”), a Delaware limitédbility company, and
Alenia Spazio, Alcatel Alenia Space Italia, S.p.@k/a Alenia Spazio) and
Finmeccanica, S.p.A. (collectively, the “Appellegdtalian companies, to pursue
a business opportunity assisting Russia in repdacts aging and obsolete
commercial satellites. Reid alleges that in 2809 the Appellees conspired to
breach and did breach the joint venture agreemewt appropriated this
opportunity for themselves, cutting USRT out of trenture entirely. This was
accomplished by the formation, by the Appelleeserdg and alleged co-

conspirators, of a new Delaware entity, USRT HadihLC (“Holdings”).

110Del. C.§ 8118(a).



Reid, a minority shareholder of both USRT and Haidi, brought suit in
Texas on his own behalf and derivatively on belohlthe companies. Reid’s
initial complaint, filed on May 16, 2001 in fede@urt in the Southern District of
Texas, was dismissed by agreement of the partigglamch 6, 2002 for lack of
diversity sufficient for federal subject matterigdiction. On March 11, 2002,
Reid filed suit against Appellees in state courtarris County, Texas. Appellees
moved for a special appearance to contest pergonadiction. Finding a
sufficient basis for jurisdiction, the Harris Coumdistrict Court denied Appellees’
motion on March 13, 2003. Appellees filed an ilneutory appeal to the
Fourteenth Court of Appeals of Texas. On Decer@Bef003, that court reversed
the trial court and ordered the case remanded imgtructions to dismiss the
claims against Appellees for lack of personal flifgson? Reid moved for
rehearingen bang¢ which the Texas appellate court denied on Apr2@4.

Reid then petitioned the Supreme Court of Texas rariew of the
intermediate appellate court’s order. The courtiet that petition on August 26,
2005 and, on March 10, 2006, also denied Reid’sandbr rehearing. The case

was then remanded to the trial court, which entaredrder of dismissal on April

% See Alenia Spazio, S.p.A. v. Rdi80 S.W.3d 201, 222-23 (Tex. App. 200&rt. denied127
S.Ct. 136 (2006).



11, 2006°> On June 8, 2006, Reid petitioned the United StStepreme Court for a
writ of certiorari. His petition was denied on October 2, 2606.

On April 9, 2007, just over six months after thenidé of his certiorari
petition, Reid commenced this action in the Co@i€lbancery, relying on Title 10,
section 8118(a), the Delaware Savings Statute. elggs moved to dismiss the
action as time-barred and on personal jurisdiaiarunds. The Court of Chancery
granted the motion. The court explained that,calih the action might be timely
under the fourth prong of the Savings Statute ai$ wrohibited by the sixth prong,
which, it found, better fit the facts of this cas&pplying the sixth prong, the court
found that the one-year grace period during whieldRould file a timely action
in Delaware expired on March 10, 2007, one yeagratie Supreme Court of
Texas denied Reid’s motion for rehearing and onatimbefore the present action
was commenced. The Court of Chancery further tietthe affirmative defense
of laches also barred Reid’s claim, because thiencleould be barred by the
statute of limitations and there were no mitigatongumstances. In addition, the
court noted the length of time between the chalengpnduct and the filing of the
action as well as the inevitability of some pregadto Appellees’ ability to put

forward a defense.

% See Reid v. USRT Holdings LLib. 2002-12305 (Tex. D. Ct. Apr. 11, 2006)
* Reid v. Alenia Spazio, S.p.A27 S.Ct. 136 (2006)
® Reid v. Siniscalch2008 WL 821535, at *9-12 (Del. Ch. Mar. 27, 2008)
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Because it held the action was time-barred, thet@bd not reach the issue
of personal jurisdictiofi.

Il.
Reid’s claim is preserved by the Savings Statute.

Reid’s action arises out of conduct that allegemtigurred in 1998 or 1999.
There is no dispute that Delaware’s three-yeamusigt limitations period for
Reid’s claim has expired. Reid contends that his claim is neverthelesslyime
because it was preserved by the Savings Statated that the Court of Chancery
erred in finding otherwise. The Court of Chancernyiterpretation of a statute of
limitations is a question of law, which we reviele novo’

A. Delaware’s Savings Statute is given a broad andedial construction.

Delaware’s Savings Statute provides exceptionsi@oapplicable statute of
limitations in certain instances where the plairds filed a timely lawsuit, but is
procedurally barred from obtaining a resolutiontbe merits® Delaware first
enacted such a statute in 1829. By the time DelEwdaws were codified in

1852, the statute had assumed a form substangiatijar to our modern Savings

°1d. at *12-13 & n.85.

" Seel0Del. C.§ 8106 (providing a three-year statute of limitai@f general applicability).

8 SeelODel. C.§ 8118 (a).

° Christiana Care Health Servs. Inc. v. Cris256 A.2d 622, 629 (Del. 2008):eVan V.
Independence Mall, Inc940 A.2d 929, 932 (Del. 200/ eatherbury v. Greenspu839 A.2d
1284, 1288 (Del. 2007 olonial Ins. Co. of Wisc. v. Ayresgr2 A.2d 177, 179 (Del. 2001).
19See Vari v. Food Fair Stores, New Castle, 205 A.2d 529, 530 (Del. 1964%osnell v.
Whetsel 198 A.2d 924, 926 (Del. 1964)



Statute’’ Currently, the Savings Statute is codified inléTit0, section 8118(a),
which provides as follows:

If in any action duly commenced within the time ilied
therefor in this chapter, [1] the writ fails of afcient service or [2]
return by any unavoidable accident, or [3] by aefadlt or neglect of
the officer to whom it is committed; or [4] if therit is abated, or the
action otherwise avoided or defeated by the delasimy party thereto,
or for any matter of form; or [5] if after a verdior the plaintiff, the
judgment shall not be given for the plaintiff besawf some error
appearing on the face of the record which vitidiesproceedings; or
[6] if a judgment for the plaintiff is reversed @ppeal or a writ of
error; a new action may be commenced, for the sause of action,
at any time within one year after the abatemertloer determination
of the original action, or after the reversal of jndgment thereif?:

The Savings Statute reflects a public policy periee for deciding cases on
their merits®> This Court has recognized that “[the statute]femupon litigants
an absolute right to file a new action under carta@inditions, and that one of those
conditions is not leave of court”” The statute is remedial in nature and is libgrall
construed® Although a court may not graft additions or liations onto the
statute “under the guise of construction,” we hlagkl that it is to be construed by

giving due consideration to notions of eqity.

1 Compare? Del. Laws 266 (1829nd Del. C. 185% 2752with 11 Del. C.§ 8118(a).

1210 Del. C. § 8118(a) (bracketed numbers added to reflectptmngs” used by the Court of
Chancery).

13vari, 205 A.2d at 531Gosnel] 198 A.2d at 927Howmet Corp. v. City of Wilmingtp285
A.2d 423, 427 (Del. Super. 197 Bishop v. Wilds’ Adm;rl Del. (1 Harr.) 87 (Del. Super. 1832)
1% Giles v. Rodolicp140 A.2d 263, 266 (Del. 1958).

15 SeeGosnel| 198 A.2d at 927see alsd/ari, 205 A.2d at 531Howmet 285 A.2d at 427.

'®vari, 205 A.2d at 531seeGiles 140 A.2d at 267.
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B. Section 8118(a) encompasses discretionary appeals.

At issue in this case is whether discretionary afgp@re encompassed
within the sixth prong of the Savings Statute. the sixth prong includes
discretionary appeals, then Reid’s claim was tinfiédg in Delaware?” The Court
of Chancery held that the statute was tolled dudisgretionary appeals, but did
not include discretionary appeals to the UnitedteSteSupreme Coulf. Reid
argues that the same considerations that compéiettial court’s conclusion that
the Savings Statute should apply to discretiongsgeals within the judicial
system—discouraging placeholder lawsuits, judi@abnomy, and defendant’'s
awareness of plaintiff's intention to press hisimae—apply with equal force to
discretionary appeals to the United States Supfeowgt. He asserts that the court
erred by distinguishing between the two types s€tionary appeals, and that the
grace period provided by Section 8118(a) shouldcoohtmence untibll appeals
are resolved, including appeals as of right anddhdependent upon a higher
court’s discretion. Appellees contend that thecgrperiod should be tolled only

during the pendency of appeals as of right.

" Reid’s petition for writ of certiorari to the Ueitl States Supreme Court was denied on October
2, 2006. Reid’'s Delaware action was filed Aprie®07, within the one-year grace period.

18 As the Court of Chancery noted, references tditigl the Savings Statute’s operation may be
somewhat inapt; instead, the question of when theegperiod begins to run is answered by
determining when “abatement or other determinatmm'teversal” occurs under the statute.

~



We previously explained iosnell v. Whets€l “that [Section 8118(a)] is
designed to allow a plaintiff ... one year to fils@cond cause of action following
a final judgment adverse to his position if suctigonent was not upon the merits
of the cause of action.” Therefore, we held tha&t ¢commencement of the grace
period was tolled during the defendant’s appeatweler, appeals from adverse
final determinations in civil actions in the SuperiCourt and the Court of
Chancery are taken as of right to this Court. @qoently, Gosnell did not
specifically address the effect of discretionarpesids on the grace period. Thus,
the issue before us is one of first impression @étalyare.

We hold that the Delaware Savings Statute appligb equal force to
discretionary appeals. Section 8118(a) is betterpreted to suspend the running
of the grace period during the pendencyalbfappeals, for several reasons. First,
the Savings Statute has a remedial purpose and isetliberally construed.
Second, allowing a plaintiff to bring his case tdudl resolution in one forum
before starting the clock on his time to file imstbtate will discourage placeholder
suits, thereby furthering judicial economy. Praden separate, concurrent
lawsuits in two jurisdictions is wasteful and inei#@nt. Third, the prejudice to
defendants is slight because in most cases, ad#afemill be on notice that the

plaintiff intends to press his claims. These coestions apply with equal force

191908 A.2d at 926.



whether the appeal is discretionary or of right.e Whd no persuasive reason to
draw a line which excludes petitions for writ oértiorari to the United States
Supreme Cou® Therefore, Reid’s complaint was timely under sheh prong of
the Savings Statute and the Court of Chancery ewkdn it dismissed the
complaint as barred by the statute of limitatiéhs.

1.

The affirmative defense of laches
does not appear on the face of the complaint.

Reid next contends that the Court of Chancery ermezbncluding that his
claim was barred by laches. This issue was ramedAppellees’ motion to
dismiss; therefore, we revietle novao determine whether the trial judge erred as
a matter of law in formulating or applying legalepepts? We must draw all

reasonable factual inferences in favor of the pifhin Dismissal is appropriate

20 Only four courts have directly addressed the issfutbe effect of the certiorari procedure on
the applicable savings statute. Although threéheffour have concluded that the grace period
does not toll while a petition to the United StaBagoreme Court is pending, thetio decidendi

of these cases is that such appeals are discrgtiorfdecause the Delaware Savings Statute
applies to discretionary appeals, these casesaangensuasive.CompareGrider v. USX Corp.
847 P.2d 779, 783-85 (Okla. 1993) (holding graceopeallowed by Oklahoma savings statute
does not begin until after a decision is made by. $upreme Courtyith Owens v. Heweld474
S.E.2d 740, 742 (Ga. 1996) (holding petition fortwef certiorari to U.S. Supreme Court does
not toll Georgia savings statute because sucteweis discretionary)Clark v. Velsicol Chem.
Corp.431 S.E. 2d 227, 229-230.C. Ct. App. 1993) (samegnd Kendrick v. City of EurekaB2
Cal. App. 4th 364, 371 (Cal. Ct. App. 2000) (same).

1 Because the Delaware Savings Statute appliesitbsREscretionary appeal, Reid’s argument
that his claim is also saved under the fourth prisngoot.

2 Feldman v. Cutaia951 A.2d 727, 730-31 (Del. 2008) (quotiBgnlap v. State Farm Fire &
Cas. Co, 878 A.2d 434, 438 (Del. 20058¢ccordWal-Mart Stores, Inc. v. AIG Life Ins. C801
A.2d 106, 112 (Del. 2006)\LIW Tech., LLC v. Hewlett-Packard C840 A.2d 606, 610 (Del.
2003).



only if it appears “with reasonable certainty thatder any set of facts that could
be proven to support the claims asserted, the tgfamould not be entitled to
relief.”*
Laches is an equitable defense born from the langgtg maxim‘equity
aids the vigilant, not those who slumber on thigjhts.”®* Although there is no
hard and fast rule as to what constitutes lachess generally defined as an
unreasonable delay by the plaintiff in bringingtafter the plaintiff learned of an
infringement of his rights, thereby resulting in ter@éal prejudice to the
defendant® Therefore, “laches generally requires the esthhient of three
things: first, knowledge by the claimant; secondreasonable delay in bringing
the claim, and third, resulting prejudice to théedeant.®

Although both laches and statutes of limitationrapeto time-bar suits, the

limitations of actions applicable in a court of lawe not controlling in equity. A

court of equity moves upon considerations of carsm, good faith, and

23 Feldman 951 A.2d at 731 (quotingLIW Tech, 840 A.2d at 610-11)@accord Bell Atlantic
Corp. v. Twombly550 U.S. 544, 127 S.Ct. 1955, 1969 (2007).

>4 See2 POMEROY'S EQUITY JURISPRUDENCE §§ 418, 419 (5th ed. 1941jccord Adams v.
Jankouskas452 A.2d 148, 157 (Del. 1982).

25U.S. Cellular Inv. Co. v. Bell Atlantic Mobile Sykic, 677 A.2d 497, 502 (Del. 1996ge
also Homestorelnc. v. Tafeen888 A.2d 204, 210 (Del. 2005fike v. Ruger752 A.2d 112
(Del. 2000);Wright v. Scotton121 A. 69, 72-73 (Del. 1923judson v. Laytons Del. (5 Harr.)
74, 1848 WL 815, at *13 (Del. 1848%ee generall2 ROMEROY, supranote 25, § 419.

6 Homestore888 A.2d at 210 (citingike, 752 A.2d at 113)accord Hudak v. Procel806 A.2d
140, 158 (Del. 2002) (Holland, J., dissenting)S. Cellulay 677 A.2d at 502.

2 Adams 452 A.2d at 157see als® POMEROY, supranote 25, § 419a.
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reasonable diligenc&. Thus, although a statute of limitations defersspremised
solely on the passage of time, the lapse of tintevden the challenged conduct
and the filing of a suit to prevent or correct tiaong is not, in itself,
determinative of laches. Instead, the laches inquiry is principally whetfteis
inequitable to permit a claim to be enforced, tleichstone of which is
inexcusable delay leading to an adverse changgeicdndition or relations of the
property or the partie8. “Under ordinary circumstances, a suit in equifjl not
be stayed for laches before, and will be stayedrafihe time fixed by the
analogous statute of limitations at law; but, iugnal conditions or extraordinary
circumstances make it inequitable to allow the pcosion of a suit after a briefer,
or to forbid its maintenance after a longer petioah that fixed by the statute, the
[court] will not be bound by the statute, but wdiétermine the extraordinary case
in accordance with the equities which conditiott'it.

In holding that Reid’s claim was barred by lachi® Court of Chancery
erroneously assumed that the statute of limitatlmarsed Reid’s action and found

no extraordinary circumstances that warranted aflyitextending the time to file.

28 SeeSmith v. Clay(1767) 3 Brown Ch. 639 n. (Camden, L.Clagcord Bowman v. Wathen
42 U.S. (1 How.) 189, 193 (1843judak 806 A.2d at 158Adams 452 A.2d at 157.

29 Adams 452 A.2d at 157 (quotingederal United Corp. v. Havendet1 A.2d 331, 343 (Del.
1940));see also U.S. Cellulab77 A.2d at 502; 2dBMEROY, supranote 258 419d.

30|d.; see als® PoMEROY, supranote 25§ 419d

3L Wright, 121 A. at 72-73see also Adam#152 A.2d at 1574J.S. Cellular 677 A.2d at 502;
2 POMEROY, supranote 258 419a
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Because we have held that Reid’s action was timeter the analogous statute of
limitations by virtue of the Delaware Savings Statuve examine the issue of
laches from the opposite point of view. That igids action will be barred by
laches only if unusual conditions or extraordinariycumstances make it
inequitable to allow the prosecution of his claimihm the time allowed by law.

In ruling on a motion to dismiss under Court of @tery Rule 12(b)(6), the
Court is generally limited to facts appearing ore tface of the pleadings.
Accordingly, affirmative defenses, such as laches,not ordinarily well-suited for
treatment on such a motidh.Unless it is clear from the face of the compldiatt
an affirmative defense exists and that the pldin&h prove no set of facts to avoid

it, dismissal of the complaint based upon an afitime defense is inappropriate.

32 Malpiede v. TownsQrv80 A.2d 1075, 1082-83 (Del. 200%ge also Merrill Lynch Trust Co.,
FSB v. CampbelR007 WL 2069867, at *3 (Del. Ch. July 11, 2007).

¥ See Malpiede780 A.2d at 1083Wlerrill Lynch, 2007 WL 2069867, at *3Cf. Worldcom, Inc.

v. Graphnet, In¢.343 F.3d 651, 657-58 (3d Cir. 2003) (Becausesfaeicessary to establish
affirmative defenses had to come from matters datsomplaint and thus did not appear on face
of complaint, neither affirmative defense could &eéjudicated on Rule 12(b)(6) motion);
Robinson v. Johnsp313 F.3d 128, 135 (3d Cir. 2002) (limitationsafefe may be raised on a
motion under Rule 12(b)(®nly if the time allegedn the statement of a claishows that the
cause of action has not been brought within thieitgtaf limitations”) (emphasis added)ennon

v. Seaman63 F. Supp. 2d 428, 438-39 (S.D.N.Y. 1999) (conaty consider defense of laches
on motion to dismiss when it is clear on face ahptaint and when it is clear that plaintiff can
prove no set of facts to avoid insuperable ba&ge generallybB CHARLES ALAN WRIGHT &
ARTHURR. MILLER, FEDERAL PRACTICE AND PROCEDURES 1357 (“As the case law makes clear,
the complaint also is subject to dismissal unddeR2(b)(6) when its allegations indicate the
existence of an affirmative defense that will dee award of any remedy; but for this to occur,
the applicability of the defense has to be cleartlicated and must appear on the face of the
pleading to be used as the basis for the motion.”)
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Viewing the record in the light most favorable tei®R there are no unusual
conditions or extraordinary circumstances, apasinfrthe length of the Texas
litigation. Although nearly a decade elapsed frtiva time his cause of action
accrued until Reid filed this action in 2007, mokthat delay is attributable to the
Texas litigation itself and the appeals which folm. Far from sitting on his
rights, Reid promptly and vigorously pursued themihwboth parties seeking
appellate review of adverse rulinys.

Taking all inferences in favor of Reid, we musteinthat he has acted in
good faith and with reasonable diligence. As alltesf the Texas litigation,
Appellees have been on notice for years that Reiehded to pursue his rights
vigorously. While the passage of time inevitalgults in some prejudice to all
parties, our General Assembly has provided a redderextension of one year for
certain claims that are preserved by the Savingsites so they may be decided on
their merits®> Here, the affirmative defense of laches doe<teatrly appear from
the allegations of the complaint. Specificallye ttomplaint itself does not show

unusual conditions or extraordinary circumstanbes make it inequitable to allow

3 Appellees’ argue that Reid should have abandohedTexas litigation and filed suit in

Delaware as early as 2003, when the intermediapellape court reversed the trial court’s
judgment in his favor. However, this argument gteeé would encourage the wasteful and
inefficient placeholder litigation that the Saving&tute is designed to prevent.

% Cf. Chaplake Holdings, Ltd. v. Chrysler Cqr766 A.2d 1, 6 (Del. 2001) (“Statutes of
limitation are designed to avoid the undue prejadicat could befall defendants, after the
passage of an unreasonable amount of time....”)
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the prosecution of Reid’s claim. Accordingly, ti®urt of Chancery erred in
dismissing the complaint as barred by laches uRdéz 12(b)(6)°
IVV. Conclusion

The judgment of the Court of ChanceryREVERSED and this matter is

REMANDED for further proceedings consistent with this Opmi

% See Harman v. Masoneilan, Inet42 A.2d 487, 501-03 (Del. 1982) (reversing Coufrt
Chancery’s ruling on a motion to dismiss that giffis claim was barred by laches when the
plaintiff's complaint raised at least a justicialdsue as to the timeliness of the suit and thetcou
went outside the complaint to obtain facts on whabhase its ruling).
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